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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE 

TEZPUR, SONITPUR. 

 

Present:  Dr. M Baruah. 

              Chief Judicial Magistrate, 

      Sonitpur, Tezpur. 

G. R. Case No. 329/09 

U/S 406/34 IPC 

 

State 

 

Vs 

 

1. Md. Hanif Ali 

2. Hussain Ali 

3. Saful Amin 

………Accused persons 

 

Appearance: 

Learned counsel for the State     : Smti R Chakravorty, Sri N Das. 

Learned counsel for the defense : Md. A. Aziz. 

Charge framed on                      : 21-8-12, 26-12-12. 

Evidence recorded on                 : 18-1-13, 8-2-13,22-2-13, 29-6-13. 

Argument heard on                    : 9-10-2013. 

Judgment delivered on               : 23-10-2013. 

 

 

          

                    J  U D G M E N T 

 

 

 

  The prosecution’s case in brief is that, the informant Sarat 

Das lodged an ejahar before the I/C Borsola Police Out Post on 2-3-09 

alleging that the uncle of the informant was suffering from illness for 

which one Sultan introduced the accused persons for his treatment.   

On 24-2-09 at about 9 p.m. the accused persons took the informant to 

a field and asked him to pay Rs.100,000.00 (Rupees one lakh) only for 

treatment of his uncle.  On 28-2-09 at about 8 p.m. the informant paid 

Rs.100,000.00 (Rupees one lakh) to the accused persons. The accused 

persons again stated that Rs.100,000.00 (Rupees one lakh) is required 
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for recovery of diseases. The informant did not pay the rests amount 

suspecting the accused persons to be fraud and handed over to the 

police of Bebejia Out Post.  

 

2).  Upon receive of the ejahar, the O/C, Dhekiajuli PS 

registered  a Case being Dhekiajuli  P S case No. 60/09                   

U/S 143/420/406  IPC was registered and started investigation. After 

investigation, police filed charge sheet against the accused Hanif Ali, 

Hussain Ali and Saful Amin U/S 420/34 IPC. 

 

3).  The accused persons appeared before the Court and faced 

trial. Copies of prosecution documents were furnished to the accused 

person. After hearing the learned counsel for the parties, charge          

U/S 406/420/34 IPC was framed and its particulars were read over 

and explained to the accused persons. The accused persons pleaded 

not guilty and claimed to be tried. 

 

4).  Prosecution adduced evidences of five witnesses including 

the IO to prove the case. After close of prosecution evidence, 

statement of the accused persons was recorded u/s 313 Cr.P.C. The 

plea of the accused persons is total denial and they declined to adduce 

evidence in their defence. 

 

POINTS FOR DETERMINATION 

 

i) Whether the accused persons, on 24-2-09 at 

Chungabandhi, in furtherance of their common intention 

misappropriated dishonestly Rs.100,000.00 (Rupees one 

lakh) handed over by the informant Sarat Das for 

treatment of his uncle ? 

ii) Whether the accused persons, on 24-2-09 at 

Chungabandhi, in furtherance of their common intention to 

deceived informant Sarat Das to deliver Rs.100,000.00 

(Rupees one lakh) in the name of witchcraft  ?  

 

5)  Heard argument of the defense counsel and the Ld. Addl. 

P. P. Now it is to see whether the prosecution has been able to prove 

the above points. 
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DECISION, DISCUSSION AND REASONS THEREOF 

 

6)  The informant Sri Sarat Das deposed as PW-1 and he 

stated that his maternal uncle Sri Paresh Sarma fell ill and was 

undergoing treatment. One person Sultan Ali along with Mafiz came to 

his residence and told him that one “bez” could cure his uncle. They 

took him to the house of accused Hanif. The accused Hanif and other 

two accused took him to a field and offered puja. The accused persons 

performed some tantric acts. They were asked to close their eyes. 

After some time two forms appeared and accused Hanif told him that 

Rs. 1,00,000/- need to paid to the form in order to cure his uncle. He 

returned home and on 28/2/09 he paid Rs.1,00,000/- to accused 

Hanif. The accused Hanif informed him to bring another Rs.1,00,000/- 

for treatment of his uncle. But his uncle was not cured. He did not give 

the next amount demanded. The money given earlier was not returned 

by the accused. So he filed the FIR. Ext-1 is the FIR and Ext-1(1) is his 

signature.  

  During cross examination he stated that “Bez” was the 

accused Hanif. He stated that Sri Nimai Tossa and Mafiz Ali were 

present at the time of handing over the money to the accused. He 

stated that he told the police that Nimai and Mafiz were present at the 

time of handing over the money. The accused Hanif stays in a straw 

hut in the village “Chungahuddin” and the field where he was taken 

was 100 to 200 ft. away from that hut. He denied that he never stated 

before the police that Nimai and Mafiz were present at the time of 

handing over the money. He was taken to the house of Hussain Ali. He 

denied that money was not paid and they went in search of girls and 

when the money was misused he file this false case.  

  PW-2 Mafiz Ali stated that the incident took place in the 

year 2009. There had been use of witchcraft for the treatment of the 

maternal uncle of the informant. But the accused persons were not 

involved in the witchcraft. 

  PW-2 Sri Kushal Ch. Bora deposed that he knows the 

accused. He does not know the complainant. About four years ago the 

accused Hanif took his Indica vehicle on hire from Dhekiajuli stand to 

Balipukhuri Tianiali near a hotel. Thereafter police took them to the 

outpost.  
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  PW-4 Sri Nimai Tossa deposed that he knows the accused 

persons. On 24/2/10 he was called upon by the informant.  He went 

and Sarat Das asked him to accompany him to Borsola road. They 

along with Sultan and Mafiz Ali went by his maruti car to a place near 

Borsola. Accused Saful Amin took them to a house. All the accused 

persons took them to a nearby field. One area in the field was covered 

by red cloth. They were asked to pray for “Maa” and asked them to sit 

down. After 10 to 15 minutes they were asked to raise their head. One 

figure was found standing. Thereafter they returned to the house of 

Hanif. Accused Hanif asked them to pay Rs.1,00,000/- for curing the 

maternal uncle of the informant. They were given one weeks’ time. On 

28th Feb he along with Sarat and Mafiz went to the house of Saful 

along with fruits. Rs.1,00,000/- was paid to accused Hanif Ali. The 

other accused persons were also present. Fruits and money were 

placed on a plate. When they were offering puja the fruit and money 

disappeared. When they returned another one lakh was demanded 

over phone.  

  During cross examination he denied that he never stated 

that above facts before the police. He denied that Mafiz was not 

present along with them.  

  PW-5 S.I. Nurur Rahman deposed that he made 

investigation of this case. He visited the place of occurrence which is 

near the house of Hussain Ali and Azgar Ali. He recorded statement of 

the witnesses and on his transfer he handed over the case diary to the 

O/C. He also seized the Indica Car from Kushal Bora. Later on S I 

Pulakesh Rabha filed the charge sheet against the accused persons. 

Ext-3 is the charge sheet and Ext-3(1) is the signature of Pulakesh 

Rabha.  

  During cross examination he stated that the informant did 

not state before him that Nimai Tossa and Mafiz Ali were present when 

money was handed over.  

 

7)  Now scrutinizing the materials on record, I found that the 

PW-1 has stated that one person Sultan Ali along with Mafiz came to 

his residence and told him that one “bez” could cure his uncle. They 

took him to the house of accused Hanif. The accused Hanif and other 

two accused took him to a field and offered puja. PW-4 Nirmal Tossa 

had corroborated the PW-1 but PW-1 did not say that witness Nirmal 

Tossa also went with him to perform puja. The PW-1 also did not say 
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the said fact to the I O. PW-2 Mafiz did not support the evidence of 

PW-1. Therefore it is difficult to believe what PW-4 had stated because 

there is no supporting evidence that PW-4 also went to the residence 

of accused Hanif and the accused persons took them to a field where 

they offered puja and the accused Hanif asked for the money which 

was paid by the PW-1. PW-3 has not stated anything the incident. The 

PW-5 who is the Investigating officer did not examine Sultan who had 

introduced PW-1 with the accused.  The investigating officer did not 

prepare the sketch map of the place of occurrence. None of the 

witnesses from near the place of occurrence has been examined to 

corroborate the fact that the accused performs puja in the field near 

the residence of accused Hanif.  

  Considering the above facts, I found that the prosecution 

has failed to prove the allegation against the accused persons. I found 

that the investigating officer did not put effort while investigating the 

allegation.   

 

 

                            O    R D E R  

 

8)  Considering the facts and circumstances of the case, I 

found that the prosecution has failed to prove the case U/S 493/420 

IPC against the accused person. As a result the accused person is 

acquitted and set at liberty. His bail bonds stands cancelled. 

 

9)  The judgment is prepared and typed by me. 

 

10)  Set my hand and seal of this Court on the 23rd  day of 

October, 2013. 

 

 

 

 

 

                                               (Manash Baruah)  

              Chief Judicial Magistrate, 

                                              Sonitpur, Tezpur. 

 

 

 


